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QUESTIONS PRESENTED 


Where after the Government had introduced practically 
its entire case and appellant withdrew his not guilty plea 
and then pleaded guilty to a lesser included offense after 
admitting his guilt, upon a motion for a new trial on the 
ground of newly discovered evidence made eight months 
after sentence, in conjunction with a motion +o vacate 
under 28 U.S.C. § 2255, in the opinion of appellee, the 
following questions are presented: 


1. Did the Trial Court err in denying the motion for a 
new trial where the petition sets forth no newly discovered 
evidence? 


2. May appellant raise questions of evidence and pro- 
cedure not amounting to jurisdictional or constitutional 
violations by motion to vacate pursuant to 28 U.S.C. § 2255? 





IL Appellant’s Claims of Error Cannot Be Considered Under a Motion 
for a New Trial on the Ground of Newly Discovered Evidence or 
Under a Motion to Vacate Purszant to 28 U.S.C. § 2255 Since They 
Are Not Jurisdictional Nor Constitutional Questions .............. 


A. The trial court did not refuse to grant appellant bail ........... 


B. The allegation that the complaining witness suppressed evidence 
necded by appellant is without merit ................cccc eens 


C. Appellant’s claim of error that his jury panel was biased cannot 
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D. Evidentiary matters cannot be raised upon a motion under 28 
US.C. § 2255 nor is it new evidence under the motion for a new 
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United States Court of Appeais 
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No. 14,133 


Ausest Szmynen, Appellant, 
v. 
Untrep Stares or Amenica, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 3, 1956, there was filed in the District Court 
an indictment charging appellant with violation of Title 
18 U.S.C. § 876, in that he did send a threatening letter 
through the United States mails for extortion purposes. 
Appellant entered a plea of not guilty. Bail in the sum 
of $20,000 was reduced to $5,000. Thereafter, on July 24, 
1956, appellant withdrew his plea of not guilty and entered 
a plea of guilty to the lesser included offense of sending 
a threatening letter through the mails. This was done 
during the course of the trial after the Government’s case 
was practically completed. On August 1, 1956, appellant 
was sentenced to a term of imprisonment of from one 
year to three years. On August 15, 1956, appellant, pro se, 
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filed a ‘‘plea for retroactive sentence’’ to the date of his 
arrest. This was denied August 24, 1956. On April 25, 
1957, appellant filed a motion for a new trial on the ground 
of newly discovered evidence. This was denied on May 7, 
1957. A supplemental motion for a new trial pursuant to 
28 U.S.C. § 2255 was filed on May 9, 1957. This was denied 
on May 15, 1957 for want of merit since all matters pre- 
sented had previously been considered. This appeal 
followed. 


STATUTE INVOLVED 
Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic- 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make find- 
ings of fact and conclusions of law with respect thereto. 
If the court finds that the judgment was rendered 
without jurisdiction, or that the sentence imposed 
was not authorized by law or otherwise open to col- 
lateral attack, or that there has been such a denial or 
infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to col- 
lateral attack, the court shall vacate and set the judg- 
ment aside and shall discharge the prisoner or resent- 
ence him or grant a new trial or correct the sentence 
as May appear appropriate. 


A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 
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The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 


An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sent- 
enced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadeguate or ineffective to test the legality of his 
detention. 


SUMMARY OF ARGUMENT 


The trial Court committed no error by denying appel- 
lant’s motion for a new trial where no newly discovered 
evidence was submitted. 

The law is well settled that matters of evidence and pro- 
cedure cannot be collaterally attacked under a motion to 
vacate pursuant to 28 U.S.C. § 2255. Since appellant’s con- 
tentions of error do not amount te an attack upon the 
jurisdiction of the court nor consist of a constitutional vio- 
lation of his rights upon the trial, he cannot raise them in 
this Court. 

ARGUMENT 
I 


APPELLANT'S CLAIMS OF ERROR CANNOT BE CONSIDERED 
UNDER A MOTION FOR A NEW TRIAL ON THE GROUND OF 
NEWLY DISCOVERED EVIDENCE OR UNDER A MOTION TO 
VACATE PURSUANT TO 28 U.S.C. §2255 SINCE THEY ARE 
NOT JURISDICTIONAL NOR CONSTITUTIONAL QUESTIONS. 


A. The Trial Court Did Not Refuse to Grant Appellant Bail 


The record discloses that bail had been set by the United 
States Commissioner in the sum of Twenty Thousand 
Dollars. This was reduced by the District Court to the 
som of Five Thousand Dollars. Appellant could not fuar- 
nish the bond and, therefore, was kept confined in the Dis- 
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trict of Columbia Jail. He alleges that he was swindled out 
of his bond money by two persons unrelated to this case. 
Assuming that these facts are correct, the fault cannot be 
put at the door of the prosecution. 

In any event, the fact of which he complains occurred 
before the trial in which all his constitutional rights were 
observed. This was not newly discovered evidence within 
the meaning of the law and since it does not raise a juris- 
dictional or constitutional point, it cannot be raised on this 
appeal, White v. United States, 98 U.S. App. D.C. 274, 235 
F. 2d 221 (1956). His plea of guilty constituted an admis- 
sion of guilt and a waiver of all non-jurisdictional defenses. 
Newman v. United States, 87 U.S. App. D.C. 419, 184 F. 2d 
275 (1950), cert. demted, 340 US. 921; Donnelly v. United 
States, 185 F. 2d 559 (10th Cir. 1950), cert. denied, 340 
TS. 949. 


B. The Allegation That the Complaining Witness Suppressed 
Evidence Needed by Appellant is Without Merit 

The statements made by appellant that he received a 
check from his former employer, who was also the com- 
plaining witness’ employer, after he had entered a plea of 
guilty has no bearing on this appeal. He pleaded guilty 
to sending a letter through the United States mail con- 
taining a threat to injure the recipient thereof. He pleaded 
guilty because he was guilty (Tr. 148). By so doing, he 
waived all non jurisdictional defenses. This check was 
not a subject of evidence nor was it ever mentioned during 
that part of the trial before the plea was entered. Having 
had knowledge of his own claim for this money, it cannot 
be claimed that the existence of the possibility of payment 
is newly discovered evidence. No proof is submitted that 
the Government was a party to the alleged act. 


C. Appellant’s Claim of Error That His Jury Panel Was Biased 
Cannot Be Raised 


Appellant was represented by counsel and there is no 
claim that the court refused counsel his right to peremp- 
tory challenges nor does he substantiate his allegation as 
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to which panel members were postal employees and by 
virtue of such employment must have been biased. More 
important is the fact that he does not claim that any mem- 
ber of the petit jury were Post Office employees. In any 
event failure to preserve the right to appeal in this Court 
by filing the proper motions before and during trial fore- 
close appellant in the present posture of the case. Fed. 
R. Crim. P., 12(b)(2). Here again appellant raises a pro- 
cedural rather than a jurisdictional or constitutional point. 
See White v. United States, supra and Smith v. United 
States, infra. 


D. Evidentiary Matters Cannot Be Raised Upon a Motion Un- 
der 28 U.S.C. $2255 Nor Is It New Evidence Under the 
Motion for a New Trial 


Appellant claims as error that he was denied the use of 
a written statement made by a witness who had read the 
statement prior to her taking the stand. This is an evi- 
dentiary matter which cannot be raised on this appeal. It 
might have been subject to attack on direct appeal, but is 
not reviewable now. See Smith v. United States, 88 US. 
App. D.C. 192, 187 F. 2d 192 (1951), cert. denied, 341 U.S. 
927 


It must be stressed that in the instant case, after the 
Government had produced a long line of witnesses to prove 
appellant’s guilt, appellant pleaded guilty to a lesser of- 
fense and ‘‘followed the advice of [his] defense attorney 
. .. to avoid the imposition of a more severe penalty.”’ 
(Br. p. 3) By so doing, he relieved himself of the possi- 
bility of receiving a twenty year sentence. 
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CONCLUSION 
Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 

Oxtven Gascx, 
United Siates Attorney. 

Lewis Cakko1, | 

Aurrsp Harta, 

Naruan J. Pavtson, 
Assistant 
United States Attorneys. 
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